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S the noble Lord's Council, in the Anſwers to our te- ; 
' clairving Petition, have, moved a new Argument, 

fore inſiſted upon, and Ikeways foumded 0 a erg dl in 
the Twlie not formerly laid before your Lor pag both, 
wich they ſeem to lay the ane 9 for ſubje . s 
Memorialiſt to the great C im of Intereſt 50C 
Merka, the Fortion allotted to the on 
irt the laſt dereaſed mt ech 
e Margaret Dobrymple: 
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| « aden of the. only Daughter of the Nene a 15 
755 & rained to be 30, 00 rk With bees Martige wa \ | 
. « of 16, or Marriage; yet as it could: not with Certainty ab- 
N. „„ e whether an Hei- male of the Marriage might not exiſt, 
* _ « the Daughter's Portion behoved to be in daes until the - Vs 
L 5 Diſſolution of the Marriage} though, when the Condition * 
; «took Place, the Portion Tow back to that Period from | 
Dc hich it was provided t0 carry Annualrent.—— That a ne- | 
_  _  ««  ceflary Conſequence c of this is, that it could not poſlibly be 
„ in heView of Lee wa the eee the Daughter's 
Portion, not exigible, and whic might never 
© be 55 were 0 be Aan Auel Buden 7 5 e Rents. | 
« during Sir John's Life, and the Nanding of that Martiage.— 
t That it could not be their Meaning that he was annually to 
e ſtock up ſuch a Sum out of the current Rents, to anfwer a 
« contingentClaim of Annualrent upon hisDaughter's Portion, 
1 which probably. might not be . Life; 
whence the Defender infers, that the Intention of Parties muſt 
: 10 been to ſuffer thoſe Annualrents to run on as a xg off 
| | the next Heir of Entail. + 
15 This Argument has a ſpecious Appearance 3 at firſt Sig hi” bor HAS 
. „ | Aden examined there is nothing in it. The Law 0 pre- 
by ſiumes a Poſſibility of Iſſue during the Marriage of the Parties; 
| 11155 2 1 and the Law of Eng land even goes ſo far, that though the Wo 
H 4k 6 man be 100 Years A 15 that de 1p takes Place, ſo that 
| A Tenant in Tail ſpeci does not ecaſe to be ſuch while his : 
Marriage with the particular Woman ſabſiſts, though ſhe were 
. 7455 old, and decke into the State of s Tenant „ 
. 11 1 Pg 19 of we Erkin. Bal 250 2 1% ein 18 , 5 
iF; ut People in theirAdtings aud Trabſnctiene, „and particulat 5 | 
V thoſe 7 adviſed this Contract of Marriage, Rave not proceed- — 
| 7 u ſuch Preſümptioff orrather Fictlöff of the Law. They 
onfidere e 1 of the Marriage arrived at 16 
Fan of bebe TIRE, and no'Sbns exiting: at tharPeriodior | 
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„ i 
bability for any more Iſſue Male or Female and therefore 


made the Daughters Portions bear Intereſt accordingly, on a 
Perſuaſion that there was to be noilſſue - male. 


"Thea; were ake e afcle Broan god 9 Ek 


oÞ this Contract, appears fromithe-very Clauſe in the Contract 
or Tailie newly urged by the Defender. And becauſe. i it ĩs not 


fully ingroſſed in the Anſwer, we ſhall here-ſet-it dotyn, as we 
conceive it makes ſtrongly: for what we inſiſt on, iz. That 


the Intereſt of the Childrens Proviſions, and particularly the 
Zo, oooMerks, was to be a Burden upon Sir Jobn Scham himſelf, 
during his Poſſeſſion, and thereafter upon the other Heirs 
of Entail while they poſſeſt: It runs thus at Letter K,“ It is 


« hereby provided anddeclared,and ſhall beprovided anddeclared b 
«© by the nfeftments to follow hereon, and whole ſubſequent 


e Conveyances of the ſaid tailied Lands and Eſtate, that it ſhall 
« be lawful to, and in the Power of the ſaid Foln Seba, in 
_ caſe of his ſubſequent Marriages, and of the other Heirs of 
* Tailie above ſpecified, whether Male or Female, to provide and 
. 4, infeft their lawful Spouſes i in competent Liferent Proviſions 
< of the Lands, and others foreſaid, not exceeding a fourth 
e Part of the free Rent of the ee at the Time the Annual- 
rents of the Childrens Portions, and other Sums where- 
with the ſaid Lands ſhall be, and ate by theſe, Preſents, 
<2allowed to be burdened, in Manner aftermentioned; and 
2 che prior Liferent 8 if any be, being always | firſt 
« diſcounted during the Exiſtence: of "he ſaid. prior 1 
and not Payment of the ſaĩid Sums. 
From this Clauſe it appears in tho. firſt Pcs that the Chil- 
drens Portions may have been bearing Intereſt before Sir John 
[$chaw's'ſecondMarviage, if fuch had happened; and, as the Por- 


tions to the Daughters of the Marriage, on Failure of Sons, are 


particularly mentioned and limited, it muſt, more eſpecially be 
meant of theſe Proviſions, and conſequently the Intereſt. ot 
ithoſe: Proiſions was ſupppſed to to pe in 2 Courſe of Payment 


| before ſuch ſecond, Marriage. 10 S1 HI fs a bro 3 HI 
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age 


be pF behoved to be paid by Sir Fon d 
ſeſſion, and bythe ſob 
feſt; until the'prineipal S. 


the current t Annualrents out of the Rents, during their reſpec- 


7 


4 

Bot ih — * is „% org 
* appears from this Clauſe, that the Intereſt df thoſe. 
ters Proviſions was to be annually. paid out of the Rents; ky 
indeed the Intereſt of all the Debts wherewith the Eſtate could | 
uring bis: Poſ- 
ent Heirꝭ of tail While they paſ- 
us were paid; for otherways ho 
could thoſe current —— be deduRted from thei Rents 


- ini ſtriking the Quota of the Proviſion to the Wives or Huſ- 


bands of the Heirs of Entail, ſo as to reſtrict it to a fourth 


Part of the free Rents? Theſe current Annualrents are put u 
on the ſame Footing as a prior Liferent Proviſion, n 


might be then upon the Lands in making a new Provifion 
and behoved therefore to be as punctually paid by Sir Jobn 
Schaw himſelf, and the Heirs: of Entail, as the former 
Liferent Proviſion was to be made good. It is impoſſible te 
. that the eurrent Annualcents were to be diſcounted 
other Ground, than that they were to be made good 
e Cteditors, and chat for the Eaſe of the next Har of 
oel in the ſame Manner as the new Liferent Proviſion was 
to be reſtricted on that Account. 2131 16. 22 85 
The Defender inſiſted very much; that Sir alm 1 hy was 
not bound to clear the Intereſt of che 30, ooo Merks during 
his Poſſeſſion, or of the additional 20;000 Merks in Exerciſe 
of the Faculty, becauſe there was no Obligation, as he — fl 
ed, upon him or the other Heirs of Entail, by any C 
the Tailie to clear the Annualrents, which the Defender kn 


ded to be neceſfary, where that was intended by the: Maker of 
the Tailie, and brouy 
- taining expreſs Clayk 


a great many Inſtances af Tailies gan- 
for that Purpoſe: We on the other hand 
contended, that it was implied in the Nature of the Thing; but 
now we have further to ſay, (and for which we were obliged to 


| theDefender' s Council) that there is ſuch Clauſe into his Tailia; 


for it is a Conſequende from the above lauſe, ahat 
Sir Jobn, agd all the Heirs of Entail, are hound t ſatisfy 


tive 


(C323) 
tive  Poſeſſions, and: this implied Wee inn f a 2s. mY 
fectual as if it-had been ever ſo expreſs . to noi e 
The Conſequence the Defender. would inſet) from ahis 
_ Chuſe, viz: i That tha — of tha \Proviſions imigltt 
<;:'be-ſuffered tolye over Pant laid ab a;Butden upon = 
% Heir of Entail; is; with Submiſſion, moſt abſiird; as repu 
nant to the whole Strain-and Intendment of the Clauſe, which. 
was to proportion the Extent of the Liferent, in order to 
wich the current! er ee my prionRiftrencs, 
were to be deductec. bY 
= Daughters \Brbvidows e not Prat Intereſt from 
2 of ſicteen or Marriage, during the ſubſiſting of Sir Jobr: 
chaw's Marriage, becauſeof . legal Poſſibility of Iſſue- 
be — or Sir Jobn had: Power to grant them effectual Proviſ- 
ons, ; bearing dane from that Period, after the ru Impoſii- 
bility of ſu Tfue;' arid then the current Intereſt was'ia- -a-yearly 
Incumbrance upon the Rents: Which of the two ſhall be 
found to be the Caſe it is the ſame to the Memorialiſts. a 
But that Sir John Schaw himſelf underſtood the Intereſt to 
be a Bufden upon: the Rents by the aforeſaid Clauſe; is plain 
from the Manher in which he executed that Clauſe, when he 
came; on the Martige of his only Daughter to grant reabSecuri 
for the ſame; by Infeftment of Annualrent upon the tailied 
N and which, we | conceive, may be ſuffcient of itſelf to put 
2 an Eud to the ion. J vat den #33 o 13 1005 FE . 
The Infeftm garen ted b Sir Yolur chow, 
dated 2d! September 1 theo, ooo 8 to 
one Daughter of the Sek — he d Contract of 
Marriage, and particularly che Chuſe touching ther: Proviſion 
to the Daughters, upon Fallure of Sons of the Marriage and, 
Page zu ſubſumes, And tbers being only ons Daughter, and mo 
Hr mal, procreate of tbe ſaid 1 and then procteds to 
recite the Minute of Contract between my Lord Curbaurr, 
(then Col. Charles - Cathtart) and Marian Schow Sir Ea 
only * and goes on thus, Therefore, and in 
#74 of 6, 2 B | % 6c ee 
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oni the Exiſtence of hm Heir-male 


1 . | | 
« plement of the foreſaid Obligement, and ir Implement and 
« Satisfaction of the Obligement above mentioned in the Mi- 
e nute of Contract, pro fumo, I, by the Tenor hereof, bind 
tand oblige me, and the Heirs ſucceeding toſme in the Eſtate 
of Grernoct, whom I hereby bind and oblige to relieve ny 
c other Heirs, Executors and Succeſſors wllatſoever, of the 


. Sums of Money after ſpeciſied, to content and pay the fore- 
% ſaid Sum of 30, oo Merks to the ſaid Col. Charles Cathæart 


«; and Marion Schaw, in Conjunct- fee and Liferent, for her 
« Liferent Uſe, with due and ordinary Annualrent from the 
Time of his faid Marriage, the zgthiof March then'laſt.” 

Four Lordſhips ſee, that during the Subſiſtence of Sir Jahn 


| Schaw's Marriage, he abſolutely covenants to my Lord Catb. 


cart; with bis Daughter, the Sum allotted to one only Daugh- 
ter of the Marriage, without any ſuſpenſive or reſolutive Clauſe 

ale of the Marriage. 
And which is ſtill more material, the Obligement of Relief 


bere impoſed upon the Heirs of Entail, with relation to that 
Sum and the Annualrents thereof, muſt, of Neceſſity concern 


only the principal Sum, and Annualrents that ſhould fall due 
after Sir Fohr's'ownn Death; for, to be ſure, that Clauſe muſt 
be conſtrued in a Conſiſtency with the Deed itſelf, and the | 
prinelpal Intent of it. Now, after the foreſaid perſonal Obli- 
gation, it proceeds thus pie And further, for the ſaid Colonel 


, Charles Cathcart and Marion Schaw,; and their forefaids, 


their further and better decurty, : I. che ſaid Sir John Schaw, 


A bind and oblige me, and my Heirs ſucceeding to me in the 
e faid Eſtate of Grernoci, to infeft and ſeaſe them in all and 
4 haill an yearly Annualrent of 1500 Merks, or other Annu- 
e alrent corteſponding to the ſald principal Sum of 30,900 


« Merks, to be uplifted and taken at two Terms of the Year, 
« Hbitfunday.and Martinmas; furth of all and haill the Lands 
and Baron of Greenock, &c:! Then follow the Lands, the 
Proturatory of Reſignation, and a Qlauſe of abſolute Warran- 
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And upon Page 12th, No Commencement of the Annual- : . 
rent is declared to be at Martinmas then next, for ſo much of | 


the Annualrent as ſhall he then reſting, and ſo furth yearly 
and termly thereafter 22 the not Redemption. 
And which makes the Caſe ſtill plainer, there is upon the 


” : ” * . 
"= " 


: 


fame Page 12th, an Aſſignation to the Mails and Duties thus : 


* And further, I, the ſaid Sir Fohn Schaw, make and conſti- 
-<. tute. the ſaid Colonel Charles 35 
my lawful Ceſſioners and Aſſigneys, in and to as much f 
the firſt, beſt and readieſt of the Mails and D ies of | 
foreſaid Lands, as will ſatisfy and pay the foreſaid Annual- 
rent yearly. and' each Year, during the Not-redemption 


(„ 


contains a Precept of Sea 
ed 


F 


* 


thereof, with full Power to them to intromit with, and up- 
lift the ſame from the [Tenants and Poſſeſſors of the ſaid 
Lands, Sc. which Aſſignation 1 oblige me to warrand from 
my own proper Fact and Deed allenarly; and the Bond 


line, whereupon nfeftment follow- 


Is not this Deed inconſiſtent. with the Suppoſition that the 


Cathcart and Marion Schau, 


atics of the . 


next Heir of Entail ſhould be ſubjected to the bygone Annual- 


able Part. By the Con 
declared to be the Func 


ſion, upon the Failuxę of Sons, Hoth as to Principal and An- 
nualrents; and, by this Bond, Sir John allots ſo much of the 
ly Annualrents, and 


_ . obliges him to 
_ Deed. 


any other to intermeddle with the Rents aſſigned to him, an 
leave the Annnalrents a Burden upon the next Heir of Entail, 
deſignedly in his Prejudice, he would be anſwerable, à8 well 
as the Intromitter would be ſubjected to the Annualrents.” But 

F arguing the Caſe in that Mlan 


1 oe 
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We mi 


ve are not under a Neceſſity o 


* 


Kent as ſhould be ſufficient for the, yearly Annualrents, an 
warrand the ſame from his o] Fact and 
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ght here contend, that if Lord Cathcart had fi 


rents incurred during Sir Zobr's Poſſeſſion, as is now pretended 
for the Defender? Sir Jobn was here acting a juſt and reaſon- 
tract and Tailie, the tailied Eſtate is 
| of Payment of the Daughter's Provi- 


ffered 
and'to 


? 1 — 
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p 
ner. Sir Job Seba bümſe KD nm to bil ex- 
reſs Warrandice, with the whole Rents hieb were allotted 
b ” thoſe Antvaltents; and therefore it is paſt Doubt that his 
N reſentatives at lar e would be liable to make them good. 
"Bu t neither are we ide anyDifficulty as to that Point. The 
noble Lord tepreſents Sir Jobn Seba his Grand- father, as 
K 5 andExecutor, i ina 188 ulent Eſtate 3 and conſequent- + 
His Lordſhip rep refenting e Intromitter, the Caſe is the 
3 as .if 123 777 the 408850 We Catheart had- directly 
intermeddled with theſe Rents, which to be ſure would ex. 
tinguiſh the Annualrents, for Payment whereof they were al- 
lotted; fo that the whole Annualrents that were incurred dur- 


Sir ahn Schaw's Life are extinguiſhed confuſimne ; from the 
N ure of the Thing, the Heir and 9 are deemed una 


| et eadem perſona, 1 the ver' ' famePerſon, i int he Judgment of Law. 


We need not in this View plead'a Relief competent againſt 
"the Defender for theſe Annualrents, i in which View alone the 
Defender in his Petition ſtates this Argument; we inſiſt that Sir 


Folm Schaw's Inttomiſſion with the Rents, and the Defenders 


uniyerſal Repreſentation of him, is a plain Extinction of the 


 *Annwalrents, in the fame Mager as. if the Defender himſelf 


had received the fate. | 
Meh have no Occaſion here to - a the Defender 8 poſi- 


tions, in relation to one's Power to burden this or that Heir, 


5 e Relief againſt the other Repreſentatives. It may be ſo 


as to an abſolute roprietor, who contracts Debts upon one or 
other of his Eſtates ; but this Power is wiidoubtedly limited 
with A to an Heir in à ſtrict Entail, who catinot be fur- 
ther ſu feed $305 * e 8 Deeds, than i is allowed by 


e 2585 Ei WP oy | 
yea 17 Rents 18 ſubjeRed to the 


„ r 


c Se ens, 15 e by the Tailie itſelf, and 
ov 


All which e qual agrees 


| — — = 1 255 by Sir) + Shiv! to che! late Lord 


Cathcart, upon Ho tailied Eſtate, in Exerciſe of the Faculty 
competent 


* 


i poo pd on: 
competent to him and theHeirs of Entail, to burden the ſame I 
with 50,000. Merks, there being no Difference between the 
two Bonds for the 20,000Merks, and the other for the 430,000. 
Merks, except a little Variation in the Preamble, to adapt the 
- ame to that Faculty. V 
Io conclude, it is undoubted, that if a third Party had in- 
termeddled with the Rents appropriated for Payment of the 
Annualrents in queſtion, he would be liable to make the ſame 
good, and the Petitioner would be entitled, upon Payment of 45 
theſe Annualrents, to have made over to him by the Defen- 
der his Action againſt ſuch third Party; how then can it be 
. doubted, that ſince the Defender univerſally repreſents Sic 
Fyobn Shaw the Intromitter, theſe Annualrents became ex- 
_ tin, being holden as paid. to the Defender, or by Confuſi- 
on A Debt and Credit! ne 
W Wherefore it is humbly hoped the Lords will find, that ſince 
by theTailie the Annualrents of the Childrens Proviſions, are 
to be diſcounted out of the Rents in adjuſting the fourth Part 
of the free Rents for Liferent Proviſions to the Spouſes, it 
inferred an Obligation upon Sir John Schaw, and the Heirs of 
_  Entail, to apply the Rents ſo diſcounted in Payment of the cur- 
tent Annualrents during their reſpective Poſſeſſions. 2do, That 
Sir Jobn Schaw having appropriated the firſt and readieſt of the 
Rents for Payment of the currentAnnualrents, by the three In- 
feftments of Annualrents, containing Aſſignment of the Rents 
for that Purpoſe, with Warrandice; and having in Contraven- 
tion thereof, intermeddled with the Rents, and the Defender | 
.__ repreſenting him univerſally, the whole Annualrents incurred ' 
dauring Sir yo Schaw's Poſſeſſion have become extint, and 


1 5 the Defender has no juſt Claim for the ſame. 5 | 51 
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